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Passed by Shri Uma Shanker Commissioner (Appeals)
T Arising out of Order-in-Original No 18/AC/D/BJM/2017 Dated 30-Nov-17 Issued

by Assistant Commissioner , Central GST , Div-lll , Ahmedabad North.
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Name & Address of The Appellants

M/s ADI Finechem Limited
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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 Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty/awed s _is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amouma Qf\.
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees,m thé forme of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated PUblIC ,Seotor Baﬁk‘-
of the place where the bench of Tr!bunal is situated. &2 g
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (0IO) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.
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3 Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute. oy
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ORDER IN APPEAL

The subject appeal is filed by M/s.Adi Finechem Limited (now known as
Fairchem Speciality Limited), 253/F & 312, Sanand-Kadi Highway, Chekhala,
Godhavi, Ahmedabad- 382115 (hereinafter referred to as ‘the appellant) against the
Order in Original No.18/AC/D/BJM/2017 (hereinafter referred to as ‘the impugned
order) passed by the Assistant Commissioner, CGST Central Excise, Division-III,
Ahmedabad-North (hereinafter referred to as ‘the adjudicating authority). Engaged in
the manufacture of Deodorizer Distillate etc. Falling under Chapter 38 of the Central
Excise Tariff Act, 1985.The appellant is availing the benefit of CENVAT Credit under
CENVAT Credit Rules, 2004,
2. The facts in brief of the case are, during the course of audit of the records, it
was noticed that, the appellant has received consultancy services from Mr. Steve
Frandsen who is based in USA, under consulting agreement and paid consultancy
fees. That Service Tax was not paid by the appellant on the amount of consideration
paid for receiving the said service. In terms of Rule 2 (2(1)(dXiv) of Service Tax Rules,
read with Notification 30/2012-ST dated 20t June 2012 ,the extended period of
demand was invoked. The appellant contested that the services were provided outside
India and they were not liable to pay Service tax. The appellant was liable to pay
service tax on the amount of fees paid under reverse charge mechanism.SCN was
issued for recovery of total service tax Rs. 10,15,052/- not paid by the appellant along

with interest and penalty. same was decided and confirmed .

3." Being aggrieved by the impugned order, the appellant has filed present appeal on
the following main grounds:

i. That they did not dispute the payment of service tax on recipient basis on services
provided by Mr. Steve Frandsen and were willing to pay service tax as recipient of
service; that they have paid the service tax and submitted the proof of the same.

ii. That the aforesaid payment was admissible as Cenvat credit, hence, the aforesaid
position was revenue neutral in nature; that they regularly paid central excise duty in
cash, That no extra payment to the Government was payable and the amount which
was payable on account of service tax, already paid;

iii.  That no interest or penalty is required to be.imposed; that they do not dispute the
service tax being payable to the Government as recipient of service; that, they request
not to impose any penalty or interest on aforesaid late payment on the ground that
whatever amount payable is Cenvatable and hence, there is no malafide intention in
non-payment of service tax and , the amount was payable at the time of recipient of
seivice, is now paid to the Government;

v. That as they bonafiedly believed that, payment made to foreign person is not
taxable, so they did not pay service tax and the same is paid knowing the law correctly.
Also they mentioned that their unit was a large scale unit and regularly pay excise duty
in cash. As it would be revenue neutral, that no interest or penalty required to be

imposed.

4. Personal hearing in the matter was fixed on 26.06.2018. Shri Nmav Sﬁéth Advocate
appeared on behalf of the appellant. He reiterated GOA. Submltted Tew Coifné\ 01
on revenue neutral. 1. (183) ELT 276- (SC.) -(254)-ELT- 628 ,(Guj ] 2
292 (Mad)
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5. I have carefully gone through the facts of the case records, OIO, Grounds of Appeal
Memorandum and citations. during the course of audit of the records, the appellant
has received consultancy services from Mr. Steve Frandsen who is based in USA and
paid consultancy fees for the same. that Service Tax was not paid by the appellant for
the said service. In terms of Rule 2 (2(])(dXiv) of Service Tax Rules, read with
Notification 30/2012-ST dated 20t June 2012 the extended period of demand was
invoked. The appellant contested that the services were provided outside India and
they were not liable to pay Service tax. It was noticed that the appellant has received
consultancy services from Mr, Steve Frandsen,, USA, under consulting agreement. the
appellant was liable to pay service tax on the amount of consideration paid under
reverse charge mechanism.SCN was issued for recovery of service tax not paid by the

appellant along with interest and penalty. Same was decided and confirmed.

6. [ find that, as per section 4 of the agreement, consideration for the services was
a fixed amount of $8,000 per month. Further as per Section 6 of the agreement, it was
observed that service provided by Mr. Steve Frandsen was purely in the nature of
Consultancy services which was provided directly to the appellant for which fixed
amount was received as consideration and there was no third person involved.
Further, it was cleared from the terms and conditions of the agreement that the
service in question provided by Mr. Steve Frandsen on his own account which
excluded from the definition of ‘intermediary services’. Therefore, in terms of Rule 3 of
POP Rules, 2012, the place of provision of service falls under the location of service
receiver.

7 Further I find that, Under Section 2(1)(d)(iv) of Service Tax Rules, 1994 read with
Notification No. 30/2012-ST dated. 20.06.2012, in respect of certain taxable services,
the liability to pay service tax is placed on the receiver of the services. Therefore, under
clause 2()(dXiv) of Service Tax Rules,1994 and under Sr. No. 10 of Notification
No0.30/2012-ST, in respect of taxable services provided from a non laxable territory i.e.
outside India and received by a person located in taxable territory i.e. in India, the
liability to pay service tax was placed on the receiver located in India. In this case, the
consultancy service provided by Mr, Steve Frandsen was a taxable service which was
not covered under negative list and leviable to service tax. Therefore, the appellant was
liable to pay service tax on fees paid for consultancy service under reverse charge

mechanism.

8. I also find that the appellant has neither assessed service tax on consultancy
services received by them nor paid service tax on the same within such time, and not
furnished the details in their ST-3 returns, thereby contravened provisions of Finance
Act, 1994 and Service Tax Rules,1994. The fact of non-payment of service tax and
failure to follow the statutory provisions were noticed during the course of audit. The
appellant has not informed the facts to the Department. The appellant was a
manufacturing unit and also paying service tax on other taxable services under
reverse charge mechanism, they were well aware of service tax law and provisions. In
spite of the same, the appellant had not paid service tax 0{ consultancy services

received by them.
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9. s In view of above, I find that, non-payment of service tax on consultancy .services
received by them was nothing but a deliberate act on the part of the appellant to run
away from their service tax liability. That the appellant has not paid service tax by
reason of suppression of facts and by reason of contravention of provisions of Finance
Act,1994 and rules made there under with an intent to evade payment of service tax. I
find that the appellant had contravened the provision of Section 68 of Finance Act,
1994 read with Rule 6 (I) of Service Tax Rules, 1994 ,Section 70 , as they failed to pay
service tax on consultancy services received from non-taxable territory with an intent
to evade payment of Service Tax and therefore, rendered themselves liable for Penalty
under Provisions of Section 78 of the Finance Act, 1994. The submission made by the
appellant is not acceptable as the fact of non-payment of Service tax has come into
light only after the findings of Audit .Had it not been found by Audit team, this would

have gone unnoticed and it would have resulted in a loss to government’s exchequer.

The appellant is liable to penalty under Section 78 of the Finance Act, 1994.

10. I find that, the appellant in the submission mentioned that they did not dispute
. the payment of Service Tax on recipient basis on the consultancy service and accepted
the tax liabilities and agreed to pay the service tax as demanded under show cause
notice voluntary. It is therefore clear that there is no dispute on the issue as the
appellant themselves has accepted the violation as mentioned in show cause notice,
As the appellant has agreed that the service received by them is a consultancy service.
The services were availed by the. appellant from the period March 2015 to January
2016. Though the appellant accepted liability, Service tax has not been paid timely for
the above period, there is a loss to government & the appellant also enjoyed
considerable financial benefit. Therefore, I hold that the appellant is liable to pay

applicable interest on delayed payment of service tax.

11. In view of the foregoing discussion and findings, I upheld the impugned order

»J. and disallow the appeal of the appellant.
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The appeal filed by the appellant stand disposed off in above terms. _‘23’“ Y .‘F_‘:ﬂ(ﬂ_—~ =
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( K.K.Parmar )
Superintendent (Appeals)
Central tax, Ahmedabad.
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By Regd. Post A. D
*

M/s. Adi Finechem Limited,
(now known as Fairchem Speciality Limited),
253/F & 312, Sanand-Kadi Highway,

Chelkhala, Godhavi,
Ahmedabad- 382115

Copy to :

The Chief Commissioner, CGST Central Excise, Ahmedabad zone.
The Commissioner, CGST Central Excise, Ahmedabad-North.
The Asstt.Commissioner,CGST ,Div-I1II,Ahmedabad-North.
The Asstt.Commissioner(Systems),CGST, Ahmedabad-North.
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